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 REFERENCE CITATION GUIDE

The Parties

Appellant, Dale Clauder Dunn “Father”

Respondent in trial below

Appellee, Courtney Brooke Garcia “Mother” 

Petitioner in trial below

The Record on Appeal

This Brief will refer to the record as follows:

Clerk’s Record “CR 1:__” (volume number:

page)

Reporter’s Record for bench trial, temporary order hearing. 

Galveston County “G-RR__[volume],  (page and

line)”

Scurry County “S-RR__[volume],  (page and

line)

Note on Galveston County Court Reporter’s Record and Exhibits: 

The court reporter did not number the pages of the trial exhibits, which

are contained in G-RR11-14 (Petitioner’s exhibits) and G-RR15-16

(Respondent’s exhibits).  Unfortunately, those volumes of exhibits do

not have page numbers added by the court reporter to the pages, so

references to page numbers in this brief are to the PDF page numbers

displayed in the PDF viewer.
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STATEMENT OF THE CASE

Nature of the Case: This is an appeal of a child custody modification

trial 

Trial Court: 306th District Court of Galveston County, Texas, the

Honorable Anne Darring, Presiding. 

Proceedings Below: Trial was conducted on January 28 - 30, 2020,

February 5 - 6, 2020 and February 12, 2020.   Judge

Darring issued her rendition on April 15, 2020. (CR

194).  Appellant filed a Motion for New Trial on

December 23, 2020. (CR 192).  The Trial Court

signed the Order in Suit to Modify Parent-Child

Relationship on December 4, 2020.  (CR 402). 

Appellant filed his Notice of Appeal on February 24,

2021. (CR 453).   The Trial Court made Findings of

Fact and Conclusions of Law on February 9,

2021(CR 443).

Trial Court’s Disposition: Order in Suit to Modify Parent-Child Relationship

on December 4, 2020.  (CR 402). 
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ISSUES PRESENTED

     Issue No.  1 There was factually and legally insufficient evidence to support

the trial court’s finding of material and substantial change of

circumstances, therefore the trial court erred in granting

Appellee’s request for modification.

    Issue No. 2 The Trial Court erred by finding changes of circumstances which

were not material or substantial or which were anticipated at the

time of the 2017 order.

    Issue No. 3 The trial court erred because the modification granted is not

connected to or limited to the change of circumstances, if any,

which the trial court found to have occurred.

STATEMENT OF FACTS

This is an appeal of a child custody modification order entered after a bench

trial.  Dale Dunn (hereafter “Father”)  and Courtney Garcia (“Mother”)  are the

parents of three children: M.B.D. (now age 9), D.B.D. (now age 8) and E.B.D. (now

age 6). This case began with an agreed order in Scurry County in July 2017 and ended

with bench trial in early 2020 in Galveston County, which resulted in the December

4, 2020 order being appealed here.  These are the pertinent dates and events relevant

2



to this case and this appeal:

July 19, 2017 The 132nd District Court in Scurry County entered an

“Agreed Order in Suit Affecting the Parent-Child

Relationship,” which the parties had agreed to. 1 The order

appointed the parents joint managing conservators of the

children and granted Father the exclusive rights to

determine the children’s primary residence (restricted to

Texas for the first year and then no restriction was placed

on the children’s residence), receive child support, apply

for and maintain the children’s passports, make educational

decisions, and consent to medical and psychiatric care of

the children. Mother was granted less than standard

possession of the children.  Mother was granted one

weekend a month that she could designate 30 days in

advance, two 14 day periods of possession in the summer

and standard Christmas and Thanksgiving holidays as well

1 A copy of the July 19, 2017 order was admitted into evidence as Petitioner’s

Exhibit 2, G-RR11, Page 30. However, Scurry County did not send a copy of this

order to Galveston County when the case was transferred (CR 6) and a copy of the

order is not included in the Clerk’s Record.
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as Mother’s Day weekend and two hours on a child’s birth

date.  Mother was ordered to provide health insurance for

the children and to pay $500.00 per month to Father for

child support. 2

At the time of the agreed 2017 order, Mother lived in

Snyder, Texas  and Father owned a house in Snyder, Texas. 

Mother worked as a nurse at the hospital in Snyder, Texas 

and Father worked as an emergency room physician out of

town - in Nacogdoches, Big Spring and Center, Texas. 3

This is still the situation today.

July 28, 2017 Nine days after she agreed to the above order, Mother

married Tanner Garcia.4 Mother testified that she was

living with Tanner Garcia when the 2017 order was entered

and then she married him shortly thereafter to avoid

violating the “morality clause” injunction in the 2017

2

3 G-RR5 - page 5, line 25, page 6, line 1.

4  Pet. Ex 42, G-RR13, page 6, lines 7-9. 

4



order.5

August 23, 2017 A Child Protective Services (CPS) report was made by

Mother saying that Father was emotionally abusive to the

children.6  Regarding the CPS complaints made by Mother

against Father on August 23, 2017, CPS investigated the

complaint, interviewed the children and parents, and ruled

out the allegations.  CPS wrote Father:7

October 27, 2017 Someone from Snyder school district called CPS to report

a possible sexual abuse.8

5 G-RR2 - page 52, lines 13-15.

6

7 G-RR11, Pet. Ex. 10, page 208.

8 G-RR2, page 102, lines 22-25. 
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October 30, 2017 M.B.D. was forensically interviewed at the Children’s

Assessment Center and the child did not make any outcry.9

October 31, 2017 -

November 4, 2017 Some time in this period, five year old M.B.D. told Father

that seven year old A.W. (a son of a friend of Father’s) had

touched her on the outside of her clothes.10 After M.B.D.

made her disclosure to her father, Father did not allow the

children to be around A.W.11   Father did not inform

Mother of this allegation nor did Father make a report to

CPS or police (see discussion on pages 29 - 34  below as to

why Father was not legally required to make a report).

November 4, 2017 Father withdrew M.B.D. (who was in kindergarten) from

the Snyder school district as he had decided to home school

the child.12  M.B.D. was enrolled in the Texas Tech

University ISD.13

9 G-RR2, page 107, lines 21-25.  

10   G-RR5, page 56, lines 2 - 3. 

11  G-RR6, page 87, lines 8 - 12. 

12 G-RR5, page 14, lines 7 - 11.

13 Pet. Ex. 23, G-RR12 page 124.
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November 4, 2017 As permitted by the agreed July 2017 order, Father moved

with the children to Friendswood, Texas in Galveston

County.14  At first, he moved with the children into his

parents’ large home in Friendswood.  Then Father  leased

his own home in the town. 15    At the 2018 temporary order

hearing in Scurry County (transcript entered into evidence

at the final trial in Galveston as Pet. 23 and 24), Father

testified that he had no family members in Scurry County

but in Galveston County he had,“My parents and children's

grandparents, two brothers, three sisters, and their children,

approximately 23 nephews.” 16

Mother testified in the final trial that a move by Father and

the children out of Scurry County was anticipated when

she agreed to the July 2017 order. 17

14  G-RR5 - page 20, lines 17-19.

15 Pet. Ex. 23, G-RR12, page 175.

16 S-RR3, Page 128, lines 13-19. 

17 G-RR4 - page 93, lines 1-4 and lines 16-20.
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November 22, 2017 Mother made a police report in Snyder saying that M.B.D.

made an outcry of inappropriate touching identifying the

person as A.W., which was also reported to CPS.18  After

M.B.D. told Mother about the inappropriate touching by

A.W. when leaving a Walmart, Mother testified she did not

feel the need to inform Father of what the child told her

even though Mother was fearful A.W. would continue

being around M.B.D.19  Mother did not tell Father about

this outcry and she waited five days to report to police.20

The police contacted CPS and were told:

(See Pet. Ex. No. 15).21

18 G-RR2, page 122-123, lines 17-25, lines 1-6.

19 G-RR3, page 111-112, lines 19-25, lines 1-5. 

20 G-RR4, page 10, line 15 - page 11, line 12.

21 G-RR11, Pet. Ex. 15, page 239.
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June 1 & 2, 2018 Mother took E.B.D. to the Emergency Room for vaginal

bleeding.22 Mother testified that she noticed lacerations on

E.B.D.’s  vagina before taking her to the ER but was

concerned about the yeast infection.23 The ER refused to

see her daughter, so the next medical visit was to a walk-in

clinic in Snyder.24 The clinic doctor noted there was no

active bleeding and the medical record says the doctor

reported normal appearing external vagina anatomy, no

discharge, and “I was unable to appreciate any laceration

or abrasions to the area.”25   Upon returning home, Mrs.

Garcia made a report to CPS, claiming there were

lacerations even though the doctor noted he did not see

any.26   Regarding the June 2, 2018 CPS complaint Mother

lodged against Father, CPS again investigated and ruled out the

22 G-RR3, page 85, lines 16-25. 

23 G-RR3, page 87, lines 6-25. 

24 G-RR3, page 91, lines 1-17.

25 G-RR3, page 95, lines 2-12.

26 G-RR3, page 95, lines 20-24.
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allegations.  CPS sent Father this letter:27

 June 5, 2018 Mother filed a Petition to Modify Parent-Child

Relationship.28 

July 27 &

August 15, 2018 Hearing in Scurry County on Mother’s motion for

temporary orders.  Visiting Judge Harrison granted

Mother’s motion and issued temporary orders which

switched custody and granted Mother the exclusive right to

determine the children’s primary residence, granted Father

possession according to a Standard Possession Order and

27 G-RR16, Resp. Ex. 26, page 712.

28 CR 49-55.
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ordered Father to pay child support to Mother. 29   It seems

clear that the judge changed primary custody on a

temporary basis because he felt Father should have

reported the single touching incident of M.B.D. by A.W.30 

As discussed below at pages 29-34, Texas law did not

require Father to report the incident based on what he was

told.  The judge also granted a motion to transfer the case

to Galveston County.31 

December 14, 2018 Mother filed an incident report with the local sheriff’s

department against Father for failure to report child

abuse.32  Father was “no billed” by a Scurry county grand

jury on the allegation of failure to report child abuse. 33

A December 2018 CPS record admitted as part of Resp.

Ex. 39, summarized the many complaints made against

Father which had been ruled out:34

29 CR 9 - 29.

30 Pet. Ex. 23, G-RR12, pages 415-416.

31 CR 56- 57.

32 G-RR3, page 7, lines 11-16. 

33 G-RR4, page 107, lines 15 - 24.

34 G-RR26  Pages 741-2.
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December 19, 2018 Mother made a CPS report accusing Father of neglectful

supervision.35  Regarding the December 19, 2018 complaint

Mother made against Father, CPS investigated and ruled out the

allegation.  CPS wrote Father a letter:36

January 28-30, Trial before Judge Darring in the 306th District Court of 

February 5-6,12, 2020 Galveston County.

April 15, 2020 Judge Darring issued her ruling.37 

December 4, 2020 Judge Darring signed the Order in Suit to Modify Parent-

Child Relationship.38   Judge Darring’s Order, which is

being appealed here, appoints the parents Joint Managing

35

36 G-RR16, Resp. Ex. 11, page 443.

37 CR 194-195.

38 CR 402-436.
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Conservators and grants Mother the exclusive rights to

determine the children’s primary residence in Scurry or

Galveston counties, receive child support, and, after

consultation to make educational decisions, consent to

psychological/psychiatric care and invasive medical or

dental care. 

Judge Darring ordered that during the regular school term

that the children shall spend school nights in Scurry

County or a contiguous county. (CR 413). The parties were

granted alternating weeks of possession year round. (CR

413). Holiday possession was split evenly between the

parties. (CR 413-415). Changes of possession were ordered

to take place at Mother’s residence. (CR 415). Father was

ordered to pay Mother child support of $2,565.00 per

month. (CR 417).

December 23, 2020 Father filed a Motion for New Trial.39  

February 24, 2021 Father filed a Notice of Appeal.40

39 CR 439-440.

40 CR 453-454.
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In summary, the agreed July 2017 order gave Father the exclusive right to

determine the children’s primary residence any where in Texas (any where on the

planet after one year) and granted Father the exclusive rights to make important

decisions about the children’s education and medical care.  The December 2020

order being appealed her gives Mother the exclusive rights to determine the

children’s primary residence in Scurry or Galveston County and grants to Mother the

important parental rights related to education, medical care and psychological care. 

Father is now ordered to pay Mother child support.  While the agreed July 2017 order

gave Mother limited visitation, the new 2020 order grants the parents each 50%

possession of the children and the parents alternate weeks of possession.  The 2020

order being appealed here requires Father to exercise his periods of possession during

the school year in Scurry or contiguous counties. 
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SUMMARY OF THE ARGUMENT

Mother failed to meet her burden to prove a material and substantial change of

circumstances for a parent or the children which was not anticipated at the time of the

July 2017 order.   The Trial Court’s Findings of Fact refer to seven changes of

circumstances, but the evidence does not support those findings.  

Mother admitted that a move away from Scurry County by Father and the

children was allowed by the July 2017 order and anticipated at that time.  The 2017

order gave Father the exclusive right to determine the children’s primary residence

in Texas for the first year and with no limit after a year.  Father in November 2017

moved the children to Friendswood, Texas where many of his relatives live.   The

only testimony about this move shows the move was anticipated in 2017 and so it

cannot justify the Trial Court’s modifications. 

Father’s work schedule and the locations where he worked as a physician did

not change after the 2017 order.  Mother did marry Mr. Garcia eight days after the

2017 order was signed but she was living with him already when the order was

signed.  Father did take the oldest child out of public school kindergarten in 2018 and

home school her, but the child was not in school at all in 2017, so this was not a

change of circumstances.  Moreover, the 2017 order allowed Father to make

educational decisions and the child was not required by Texas law to attend

16



kindergarten.  It is true that eight months before Mother filed her petition to modify,

that five year old M.B.D. told her father than a seven year old boy had touched her

once on the outside of her clothes in her groin area.  Father did not report this incident

to authorities because without any sign of emotional or physical injury, Texas law did

not require him to report the event.  Father did make sure that his children were never

around that other boy again.

Mother did make multiple CPS reports (including alleged sexual abuse) and

police complaints against Father but the complaints were all investigated and ruled

out.  A grand jury no billed Father for failure to report sexual abuse.  Those false

reports by Mother do not justify the Trial Court’s modification switching primary

custody to Mother.

The Trial Court clearly did not see Father as any threat to children because the

Trial Court granted equal possession to the parents to be exercised on alternating

weeks.

There is no evidence or insufficient evidence to support the Trial Court’s

findings of a material and substantial change of circumstances.  Mother failed to

provide evidence of the circumstances as they existed as of July 2019.  Any changes

of circumstances were anticipated at the time of the 2017 order or are not related to

the relief granted by the Trial Court.  The Trial Court abused its discretion and should

17



be reversed.

ARGUMENT & AUTHORITIES

     Issue No.  1 There was factually and legally insufficient evidence to support

the trial court’s finding of material and substantial change of

circumstances, therefore the trial court erred in granting

Appellee’s request for modification.

    Issue No. 2 The Trial Court erred by finding changes of circumstances which

were not material or substantial or which were anticipated at the

time of the 2017 order.

    Issue No. 3 The trial court erred because the modification granted is not

connected to or limited to the change of circumstances, if any,

which the trial court found to have occurred.

A. Standard of Review

This Court stated the standard of review for an appeal of a modification order

as follows:

Because the "trial court is given wide latitude in determining the best

interests of a minor child," we review a modification order under an abuse

of discretion standard.   The test for abuse of discretion is whether the trial

court acted without reference to any guiding rules or principles; in other

words, whether the act was arbitrary or unreasonable.     Under an abuse

of discretion standard, legal and factual insufficiency are not independent

18



grounds for asserting error but are relevant factors in assessing whether a

trial court abused its discretion.  Because it has no discretion when

determining the applicable law, the trial court also abuses its discretion

when it clearly fails to analyze and determine the law correctly or applies

the law incorrectly to the facts.  We review the trial court’s conclusions of

law de novo.

Smith v. Karanja, 546 S.W.3d 734, 737-38 (Tex. App.-Houston [1st Dist.] 2018, no

pet.)(citations omitted).

B. Texas Law Requires a Material and Substantial Change of

Circumstances to Modify a Child Custody Order 

Texas Family Code section 156.101 sets out the grounds for modifying a

conservatorship order:

(a) The court may modify an order that provides for the appointment of a

conservator of a child, that provides the terms and conditions of conservatorship,

or that provides for the possession of or access to a child if modification would

be in the best interest of the child and:

(1) the circumstances of the child, a conservator, or other party affected by

the order have materially and substantially changed since the earlier of:

(A) the date of the rendition of the order; or

19



(B) the date of the signing of a mediated or collaborative law

settlement agreement on which the order is based .

Tex. Fam. Code § 156.101(a).

A modification order alters an agreed final order in a custody proceeding. Such

an agreed order is contractual, final, and "res judicata of the best interests of a minor

child as to conditions then existing." Knowles v. Grimes, 437 S.W.2d 816, 817 (Tex.

1969); see Toler v. Sanders, 371 S.W.3d 477, 480 (Tex. App.-Houston [1st Dist.]

2012, no pet.). "As a matter of public policy, there should be a high degree of stability

in the home and surroundings of a young child, and, in the absence of materially

changed conditions, the disturbing influence of re-litigation should be discouraged."

Knowles, 437 S.W.2d at 817.

"The change-in-circumstances requirement is a threshold issue for the trial

court and is based on a policy of preventing constant re-litigation with respect to

children." Smith v. Karanja, 546 S.W.3d 734, 738 (Tex. App.- Houston [1st Dist.]

2018, no pet.).

To demonstrate that a material and substantial change in circumstances has

occurred, the evidence must show the conditions that existed at the time of the prior

order as compared to the conditions that existed at the time of the hearing on the

motion to modify. In re L.C.L., 396 S.W.3d 712, 718 (Tex. App.-Dallas 2013, no

20



pet.); In re W.C.B., 337 S.W.3d 510, 514 (Tex. App.-Dallas 2011, no pet.) (stating

that, to determine if material and substantial change has occurred, "the trial court

compares the evidence of the conditions that existed at the time of the entry of the

prior order with the evidence of the conditions that existed at the time of the hearing

on the petition to modify").

Zeifman v. Michels, 212 S.W.3d 582, 594 n. 1 (Tex. App. -  Austin 2006, pet.

denied) stated that the record "must contain both historical and current evidence of

the relevant circumstances" and that "[w]ithout both sets of data, the court has

nothing to compare and cannot determine whether a change has occurred.”

C. A Change Anticipated at the Time of the First Order is NOT a Material

and Substantial Change of Circumstances

This Court of Appeals has held, “If a circumstance was sufficiently

contemplated at the time of an original agreement, its eventuality is not a changed

circumstance, but instead an anticipated circumstance that cannot be evidence of a

material or substantial change of circumstances.”  Smith v. Karanja, 546 S.W.3d 734,

740 (Tex. App.- Houston [1st Dist.] 2018, no pet.)(citing Wiese v. AlBakry , No. 03-

14-00799-CV, 2016 WL 3136874, at *3 (Tex. App.—Austin June 1, 2016, no pet.)

(mem. op.), which held. “[A] change in circumstance may be so anticipated and
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factored into the original decree that the eventuality of the change does not constitute

a material or substantial change of circumstances").

D. The Trial Court’s Findings 

The Trial Court made these findings of fact regarding change of

circumstances:

18. ....

b. The circumstances of the children, a conservator of other party affected by
the original Order have materially and substantially changed since July 19,
2017, the date of the original Order. Specifically, Dale Dunn has relocated
from Scurry County, Texas to Friendswood, Texas, and that Dale Dunn
intended, at the time he relocated to Friendswood, Texas, to establish his
primary residence in Galveston County, Texas. 

c. Further, Courtney Garcia has married Tanner Garcia since July 19,
2017,the date of the original Order, and Courtney Garcia has given birth
to two (2) children with her spouse, Tanner Garcia, since July 19, 2017, the
date of the original Order, which children are the half-siblings of the
children the subject of this suit. 

d. Madeline Dunn was enrolled by Dale Dunn for Kindergarten in
SnyderIndependent School District for the 2017-18 school year. On or
about October 30, 2017, Dale Dunn checked the child out of school early
and notified the school that the child, Madeline Dunn, would not be
returning to school at Snyder Independent School District. Thereafter,
Dale Dunn “homeschooled” the children, and Madeline Dunn was
enrolled in the Texas Tech University school for children for a period of
time. 

e. After the ruling of the 132nd Judicial District Court on August 15, 2018,the
children were enrolled in Snyder Independent School District by Courtney
Garcia.

f.  It is in the best interest of the children that Courtney Garcia be named as
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the joint managing conservator with the exclusive right to designate the
primary residence of the children and that the residence of the children
should be within Scurry County, Texas or Galveston County, Texas (where
the parties presently reside). 

g. Dale Dunn was notified of inappropriate touching of the child, Madeline
Dunn, and that Dale Dunn did not notify authorities or comply with the
mandated reporting of such an incident, despite his position as a licensed
M.D. which mandates the reporting of such incidents. 

h. Dale Dunn’s relocation and change of residence to Friendswood, Texas,
has caused Courtney Garcia to incur increased costs when Courtney Garcia
is required to transport the children to the residence of Dale Dunn before
and/or after a period of possession. 

i. Dale Dunn’s profession as a Medical Doctor, and his current employment,
require him to travel to different cities across the State of Texas to render
his employment services. As such, Dale Dunn’s schedule is inconsistent
and he commonly works 24-hour shifts, not allowing himself to be
available during those shifts to care for the children.41 

E. No Changes of Circumstances were Proven

The Trial Court’s Findings of Fact on regarding a change of circumstances

quoted above are not supported by sufficient evidence or do not support the

modification order because the changes were anticipated at the time of the July 2017

order.

1. Move to Friendswood

Father did move with the children from Snyder to Friendswood, but that move

was allowed by the July 2017 order and was contemplated when that order was made. 

41 C.R. 445-446.
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Mother testified:

Q. So, in July of 2017, not only did you agree that they should live with Dr. Dunn,

you agreed that there would be a domicile restriction to the entire state of Texas

for one year, correct?

A. Yes.

Q. And so it was contemplated in June of 2017 that Dr. Dunn may move outside

of Snyder, right?

A. Yes.

Q. And, in fact, it was contemplated in 2017 that after one year Dr. Dunn may

move to anywhere in the United States, right?

A. Yes.

Q. And you agreed to that, correct?

A. Yes.42

Mother also testified:

Q. Okay. You went to the Court -- so, okay. You said in October Dr. Dunn

contacted you and said he was moving to Friendswood, right?

A. Yes.

. . . .

42 G-RR4 - page 32 line 15 - page 33 line 3.
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Q. So, he moved to Friendswood, right?

A. Yes.

Q. And a move that you knew about and you knew it was contemplated in

July when you agreed to it, right?

A. Yes.43

At the July 27 and August 15, 2018 temporary order hearing in Scurry County

(transcript entered into evidence at the final trial in Galveston as __), Father testified:

Q. And so at the time that that last final order was entered, was it contemplated

about a move from Scurry County, Texas?

A. Yes.44

Given that the July 2017 order required Mother to pick up and return the child

to Father’s residence to start and end her periods of possession, any increase in travel

cost for Mother because of Father’s move should have been anticipated in 2017 just

as his move away from Snyder County was contemplated as noted above.

2. Marriage to Tanner Garcia

Mother testified that she was living with Tanner Garcia when the 2017 order

was entered and then she married him shortly thereafter to avoid violating the

43 G-RR4 - page 93, lines 1 - 4 and lines 16-20.

44 S-RR3, Page 129, lines 4 - 7; Pet. Ex23, G-RR12 at page 129.
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“morality clause” injunction in the 2017 order.45

Tanner Garcia testified in his deposition (which was admitted into evidence as

Petitioner Ex No 41) that he married Mother on July 28, 2017.46  The order that was

modified in this case was entered on July 19, 2017.

Father testified:

Q.  I'm sorry -- July of 2017. Where were you residing at that time?

A. I was in Snyder, Texas.

Q. And where were the children residing at that time?

A. With me.

Q. And did you own the same home that you own now in Snyder?

A. I owned the home, yes.

Q. Okay. And do you know in July of 2017 where Ms. Garcia was residing?

A. Yes.

Q. And where was she residing?

A. Highway 208.

Q. And do you know who she was residing with?

A. Tanner Garcia.

Q. And is that the same gentleman that she's with now?

45  G-RR2 - page 52, lines 13-15.

46 Pet. Ex 42, G-RR13, page 6, lines 7-9. 
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A. Yes, sir.47

The evidence shows that Mother married Mr. Garcia eight days after the July

2017 order was entered, but she was already living with him at that time of that order. 

Mother’s marriage to Mr. Garcia was presumably contemplated at the time of the July

2017 order, but it certainly was not a substantial change given that they already lived

together.

3. M.B.D. and Kindergarten

M.B.D. had started kindergarten by the time Ms. Garcia filed her petition to

modify.  A change in a child’s age and educational level is not a material and

substantial change because it is anticipated that a child will grow older and move up

to higher grades.  Zeifman v. Michels, 212 S.W.3d 582, 594 (Tex. App. - Austin 2006,

pet. denied).  At the time of the 2017 order, M.B.D. was not in school yet and so

Father’s decision a year later to home school his child for kindergarten (which is not

compulsory in Texas) was not a material or substantial change of circumstances.

There was no testimony about the quality of Father’s home schooling versus

kindergarten in Snyder and no evidence that M.D.D. was harmed in any way by the

home schooling.  

47 G-RR6 - page 25, lines 1- 19.

27



4. Father’s work schedule

Father testified:

Q. You and Ms. Garcia stood before the Court in July of 2017 and told the Court

under oath that that order was in the children's best interest; is that correct?

A. Yes, sir.

Q. Now, at that time you and Ms. Garcia -- well, what was your work schedule --

or what were you doing for a living in July of 2017?

A. I was doing exactly what I do now is travel ER.

Q. And was Ms. Garcia aware that you were a traveling ER doctor when she

agreed to this order in July of 2017?

A. Since 2015 she has been aware.

Q. Okay. So, was she aware in 2017?

A. Yes, sir.48

Mother did not testify that Father’s work schedule or the nature of his work

changed after July 2017.  

Father testified at the temporary order hearing and the transcript of that hearing

was admitted as Pet. Ex. 23 in the final trial.  Father testified:

Q. Okay. Traveling to work at these different hospitals by airplane, can you please

48 G-RR6 - Page 20, line 24 - page 21, line 13.
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tell us, has that changed since the last order was entered in July of 2017?

A. No, ma'am.

Q. Okay. With regard to working approximately 60 hours per week, has that

changed since the last order was entered in July of 2000 --

A. No, ma'am.49

Father’s work schedule was unchanged and could not have been a change of

circumstances.

5. Father did not report touching of M.B.D.

Father Dunn testified that sometime between October 31, 2017 and November

4, 2017 that five year old M.B.D. told him that seven year old A.W. had touched her

on the outside of her clothes.50  After M.B.D. made her disclosure to her father, Father

did not allow the children to be around A.W.51 Based on what the child said to her

Father, there was no legal requirement to report a single act of touching on the outside

of clothes between two very young children if there was no emotional or physical

injury apparent.

Father testified:

49 S-RR3, pages 127, line 10 - page 128, line 10; Pet. Ex. 23, G-RR12 page 128. 

50 G-RR5, page 56, lines 2 - 3. 

51 G-RR6, page 87, lines 8 - 12. 
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Q. Exactly what did [M.B.D.] tell you happened to her?

A. Yes, sir. She told me that she was inappropriately touched by [A.W.].

Q. She used those words?

A. Best I can recall.

Q. She didn't tell you how?

A. She did.

Q. How did she tell you he touched?

A. She and I discussed what had happened and she said that she was touched over

her clothes on the groin and by the boy.

. . . .

Q. (By Mr. Morris) Do you believe that [A.W.] – your daughter reporting -- how

old was your daughter at the time?

A. They were five and seven.

Q. So, she's five, he's seven, right?

A. Yes, sir.

Q. Do you believe that a five-year-old telling you that she was inappropriately

touched by a seven-year-old who put his -- touched her groin over her clothes is

not reportable?

A. It's not reportable.52

52 G-RR5 - page 60, lines 19 - 25, page 61, lines 1 - 25.
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Father also testified:

Q. Did [M.B.D.] tell you how many times [A.W.] inappropriately touched her?

A. Once. She told me it was only once.53

The Texas Family Code Sec. 261.101 requires all persons and professionals to

report abuse of a child.  Sec. 261.101(a) states, “A person having cause to believe that

a child's physical or mental health or welfare has been adversely affected by abuse or

neglect by any person shall immediately make a report as provided by this

subchapter.”  Sec. 261.101(b) requires a professional to report within 48 hours “If a

professional has cause to believe that a child has been abused or neglected or may be

abused or neglected, or that a child is a victim of an offense under Section 21.11,

Penal Code, and the professional has cause to believe that the child has been abused

as defined by Section 261.001.”

The incident involving MB.D. did not fall into the definition of “abuse” in the

statute:

Sec. 261.001.  DEFINITIONS.  In this chapter:

(1)  "Abuse" includes the following acts or omissions by a person:

(A)  mental or emotional injury to a child that results in an observable and

material impairment in the child's growth, development, or psychological

53 G-RR5 - page 75, lines 7 - 9.
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functioning;

(B)  causing or permitting the child to be in a situation in which the child sustains

a mental or emotional injury that results in an observable and material impairment

in the child's growth, development, or psychological functioning;

(C)  physical injury that results in substantial harm to the child, or the genuine

threat of substantial harm from physical injury to the child, including an injury

that is at variance with the history or explanation given and excluding an accident

or reasonable discipline by a parent, guardian, or managing or possessory

conservator that does not expose the child to a substantial risk of harm;

(D)  failure to make a reasonable effort to prevent an action by another person

that results in physical injury that results in substantial harm to the child;

(E)  sexual conduct harmful to a child's mental, emotional, or physical welfare,

including conduct that constitutes the offense of continuous sexual abuse of

young child or children under Section 21.02, Penal Code, indecency with a child

under Section 21.11, Penal Code, sexual assault under Section 22.011, Penal Code,

or aggravated sexual assault under Section 22.021, Penal Code;

(F)  failure to make a reasonable effort to prevent sexual conduct harmful to a

child;

(G)  compelling or encouraging the child to engage in sexual conduct as defined

by Section 43.01, Penal Code, including compelling or encouraging the child in
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a manner that constitutes an offense of trafficking of persons under Section

20A.02(a)(7) or (8), Penal Code, prostitution under Section 43.02(b), Penal Code,

or compelling prostitution under Section 43.05(a)(2), Penal Code;

(H)  causing, permitting, encouraging, engaging in, or allowing the photographing,

filming, or depicting of the child if the person knew or should have known that

the resulting photograph, film, or depiction of the child is obscene as defined by

Section 43.21, Penal Code, or pornographic;

(I)  the current use by a person of a controlled substance as defined by Chapter

481, Health and Safety Code, in a manner or to the extent that the use results in

physical, mental, or emotional injury to a child;

(J)  causing, expressly permitting, or encouraging a child to use a controlled

substance as defined by Chapter 481, Health and Safety Code;

(K)  causing, permitting, encouraging, engaging in, or allowing a sexual

performance by a child as defined by Section 43.25, Penal Code;

(L)  knowingly causing, permitting, encouraging, engaging in, or allowing a child

to be trafficked in a manner punishable as an offense under Section 20A.02(a)(5),

(6), (7), or (8), Penal Code, or the failure to make a reasonable effort to prevent

a child from being trafficked in a manner punishable as an offense under any of

those sections; or

(M)  forcing or coercing a child to enter into a marriage.
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Father explained what he did after M.B.D. told him about being touched:

Q. And, so, based on that, what did you believe was best -- in your training as a medical

doctor, what did you believe needed to be done to address this issue at this time?

A. Well, put it in context. I left the door open for her to discuss with me at any

time her concerns but that I wasn't going to force her to talk about it again And

if I thought that she was concerned about it again or if I saw evidence of

emotional impairment, as the law would say, that we would address it. We'd go

to counseling, whatever had -- had to happen.

Q. Did you monitor her and the situation?

A. Yes.54

Father did not report a seven year old’s single act of touching his five year

old’s groin over her clothes to CPS or the police because there was no evidence of

physical or emotional injury to M.B.D.    A five year old being touched on the outside

of her clothes one time by a seven year old was simply not required to be reported by

the statute.

CPS and the Snyder Police Department investigated the issue of AW. touching

M.B.D. and M.B.D. was interviewed and CPS closed the case because “Cps has

talked to the children involved several time and they have never made an outcry.55

54 G-RR6, page 91, lines 8 - 20.

55 G-RR11, Pet. Ex. 15, page 239.
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Father did not tell mother about the touching incident involving A.W. 56

Likewise, when Mother herself found about the touching incident, she did not tell

Father about it either, and Mother waited five days before she reported the incident

to CPS. 57

6. Parents did not get along or communicate well

While not noted in the trial court’s finding of facts as a change of

circumstances, the trial record is replete with instances of the parties not

communicating about the children.  Both parents testified about what they felt were

rude or false communications from the other parent and failures to share important

information.  However, there was no testimony that this was any change from the

circumstances in 2017.  Even if this was a change, it does not relate to the relief

granted by the trial court.  Requiring the parties to reside at least half the time in the

small town of Snyder, Texas and dividing possession evenly between the parents on

alternating weeks would require more communication and not address any change in

the communication between the parents.

7. Father’s use of nannies who cared for the child

At the 2018 temporary order hearing in Scurry County (transcript entered into

56

57 G-RR4, page 10, line 15 - page 11, line 12.
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evidence at the final trial in Galveston as Pet. Ex. 23), Father testified:

Q. And with regard to care of the children, the manner in which the children are

cared for while you are at work currently, has that changed from the manner in

which the children were cared for at the time that the last order was entered in

July of 2017?

A. It remains unchanged.

Q. Okay. So with regard to nannies and babysitters and that type of thing, that

was the same thing that was going on back then?

A. Yes.

Q. Okay. At the time that that order was entered in July of 2017, was Courtney

aware of the nannies and the babysitters assisting you in the care of the children?

A. Yes.

Q. Okay. Have there been occasions in which nannies and/or babysitters have

actually made the exchange of the children for you?

A. Yes.

Q. Okay. Traveling to work at these different hospitals by airplane, can you please

tell us, has that changed since the last order was entered in July of 2017?

A. No, ma'am.

Q. Okay. With regard to working approximately 60 hours per week, has that

changed since the last order was entered in July of 2000 --
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A. No, ma'am. 58

8. Mother Failed to Provide Evidence of Circumstances as of July 2,

2017.

To demonstrate that a material and substantial change in circumstances has

occurred, the evidence must show the conditions that existed at the time of the prior

order as compared to the conditions that existed at the time of the hearing on the

motion to modify. In re L.C.L., 396 S.W.3d 712, 718 (Tex. App.-Dallas 2013, no pet.)

Mother provided testimony of what sue claimed happened after the July 2017

order she sought to modify, but she did not present evidence of the conditions for her

or the children or for Father at the time of the order.   This is yet another reason there

is no evidence or insufficient evidence to support the Trial Court’s findings on

changes of circumstances.

F. The Relief Granted Was Not Connected to or Limited to the Changed

Circumstances, If Any 

This Court of Appeals recently held:

This Court has held that the substantial and material change that is relied on as

the basis for modification must be material to the modification sought. Smith [v.

Karanja, 546 S.W.3d 734, 741-2 (Tex. App.-Houston [1st Dist.] 2018, no

pet.)(citations omitted)]. Identifying a change in one circumstance to seek a

58 S-RR3, pages 127, line 10 - page 128, line 10; Pet. Ex. 23, G-RR12, page 128. 
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modification of another aspect of the custody arrangement improperly avoids the

Legislature's requirement that a substantial and material change be established to

open the custody terms to modification. Id. The requested modification must be

"somehow connected to the changed circumstances" to permit reexamination of

the custody terms. Id. (stating, by example, that "a remarriage may require some

changes but does not mean that the trial court may now modify other provisions

in the original divorce decree unrelated to the remarriage").

In re A.T.E., No. 01-19-00481-CV (Tex. App. - Houston [1st Dist.] 9/20/2020, no

pet.)(mem. op.).

In other words, the fact that Mother married eights days after the July 2017

order was signed may be a change of circumstances, but that change must be related

to the modification sought by Mother and connect to the relief granted by the trial

court.

Here, the Trial Court granted the parents equal possession of the child in the

form of alternating weeks of possession to be exercised in Scurry County during the

school year.  Even if Father’s failure to report the single incident of a seven year old

touching five year old M.B.D. over her clothes was a material and substantial change

of circumstances, it is not related to the relief granted by the Trial Court.   How does

equal possession time in one particular location relate to a single failure to report
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touching that was not required by law to be reported?

Likewise, Father taking M.B.D. out of kindergarten in Snyder to home school

her in Friendswood as the 2017 order allowed him to do, is not connected to the relief

granted.  The Trial Court’s order does not require Mother to enroll the children in

public and school and we all know for some time in 2020-2021, the children were

educated from home because of Covid.  

G. Conclusion:  The Trial Court Abused Its Discretion

The Trial Court ordered a total change of the custody and possession

arrangement based on “changes of circumstances” that were not really changes, or

which were anticipated at the time of the 2017 order or which were not related to the

Trial Court’s order.  The Trial Court abused its discretion and should be reversed.

REQUEST FOR RELIEF

Appellant requests that this Court of Appeals reverse the trial court and render

a final order that Mother’s requested modification is denied.  Alternatively, the case

should be reversed and remanded for further proceedings.

 Appellant requests recovery of costs and all other relief to which he is entitled.

     By: /S/ Greg B. Enos     

Greg B. Enos

Bar No. 06630450

The Enos Law Firm, P.C.
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